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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DOROTHY WHITE HANBURY 
1405 18th Place, .S.E. 
Washington, D.C. 20020 


Plaintiff | 10 5 §—-€0 


Veo. _ Civil Action No. 


THE DISTRICT OF COLUMBIA 
(a municipal corporation) | 


SERVE: The Honorable 
Walter Washington 
District Building 

‘Washington, D.c.. 


Defendant 


DOCKET ENTRIES 
April 23, 1969--Complaint filed. | 
May 15, 1969--Answer filed. 
March 5, 1970--Motion by Plaintiff for New Trial, filed 


March 19, 1970--Order Denying Motion for New Trial, filed 
by Court. 


March 26, 1970--Notice of Appeal,filed by Plaintiff. 


June 11, 1970--Record on Appeal , filed in U. S. Court 
of Appeals, . a 
| 


App. 2 


[Caption Omitted in Printing] 


COMPLAINT 
(Negligence) _ 


, 1. This Court has jurisdiction in that the amount in con- 
troversy exceeds Ten Thousand Dollars ($10,000.00). 
2. Plaintiff is a reasaene of the District of Columbia. 
.3. On or about January 29, 1969, the Plaintiff, as the 
Semi of a defective sidewalk at or near 1405 18th Place, SeBay = 
which sidewalk was negligently maintained by the District of 
Columbia, did suffer a severe fall. 
4. Prior to January 29, 1969, the Plaintiff did give 
notice to the District of Columbia of a defective sidewalk, and 
requested that such defect Belcomrectes: The District of Columbia ,, 
has failed to correct this defective condition. 7 
5. As a proximate result of the negligence of the District 
of Columbia, the Plaintiff did sustain serious, permanent and 
painful injuries to her person. 
6. On April 10, 1969, the Plaintifé aid notify the District 


s 
of Columbia of the accident which occurred’ on January 29, 1969. 


7. As a proximate result of the accident, Plaintiff has 
a te 


j 


suffered serious, permanent and painful injuries to her person . 


and will continue to do so in the future. 


| 
App. 3 
| 


WHEREFORE, the premises considered, ae demands 


judgment in the amount of Twenty-five Thousand bollars and costs 


. | 
of this suit. 


" SHIFFMAN & es 


alee 


Paul Shiffman4 
560 Mills Building 
1700 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
ect: | 
: 
PLAINTIFF DEMANDS TRIAL BY JURY 


[Caption Omitted in Printing] 


ANSWER OF DEFENDANT, DISTRICT OF COLUMBIA, 
TO COMPLAINT 


First Defense 
The complaint fails to state a claim against the defendant, Dis- 
trict of Columbia upon which relief can be granted. a 7 
Second Defense | 7 
1, Defendant admits that the amount alleged to be in controversy 
is within the monetary jurisdiction of the Court. It denies, however, 
that such allegation alone confers jurisdiction on the Coart. 
2. Defendant admits: the allegations contained in paragraph 


numbered 2 of the complaint. 


' App. 4 

em 3, 4and5. The allegations contained in paragraphs numbered 
3,°4 and 5 of the complaint are denied. 

6. Defendant admits the allegations contained in paragraph 

numbered 6 of the complaint. 

%. The defendant is without knowledge or information sufficient 
td form a belief concerning the allegations contained in paragraph num- 

é : 


: béred 7 of the complaint. 


Further answering the complaint, the defendant denies all 
allegations not specifically admitted on otherwise areeere and denies 
all acts of negligence attributed to it therein. 

Third Defense 


j If the plaintiff was injured and damaged as alleged in the com- 


piaint. said injuries and damages resulted from her sole or contributory 


negligence. 
is Fourth Defense 
If the plaintiff was injured and damaged as alleged in the com- i 


int, said injuries and damages-resulted from her assumption of the 


5 


{ . Fifth Defense 
3 
! Defendant asserts that plaintiff has failed to comply with the 


provisions of Section 12-309, D.C. Code, 1967 ed., the jurisdictional 


App. 5 
’ = 
Eee to the maintenance of an action against the District of 


Columbia. 


| eet P Col 
SL (oll = = [{ 2 [2 [es 


fe 


ee K. AHEARN HUBERT B. PAR = 
Assistant Corporation Counsel, D.C. Acting BE Counsel, D.C. 


Attorneys for Defendant SN 
District Building Ce alae of opt 


Washington, D.C. 20004 es a 
JOHN A, aS 
[Certificate of Service Omitted in Printing] Assistant Corporation Counsel, D.C. 


(Caption Omitted in Printing] 
PLAINTIEYN'S MOTION FON A NEW THIAL 


- Comes now the Plaintiff by and through her counsel and, pursuant to 


: ftute 59 in the Federal Kules of Civil Procedure, respectfully requests this 


. | 
. Honorable Court grant her a new trial for the following reasons: 


1, The Court erred in refusing to give a proper iastruction on con- 


eurrent causes. j | 


2. The Court erred in admitting Besa records which were ners 


prejadical to the Plaiatift : 


3. The Court erred in its instruction of SE ey negligence by 


not explaining to the jury that traversing a CERES SSeS is not per se 


f negligent act. 
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[Caption Omitted in Printing] 


{EMORANDUIL! OF PORTS éND AUTEC RITES IN CPPOCSITION 
TO PLAUWTU i's MOTION FOr A NGwW UVTGAL 


The defendant opposes plaintiff's motion for a new trial in that 
the evidentiary rulings of this Court and the Court's instructions to 
: the jury were correct as a matter of law and were designed to 
facilitate proper consideration by the jury of all relevant issues. 
The jury having considered these ieenee and having unanimously found 
for the defendant, it is requested that the verdict and the judgment 


entered herein remain undisturbed. 


* * * 
[Caption Omitied in Printing] 


MAR 1 9 1370 


eal 


ROBERT M. STEARNS | 
CLK 


Having considered Plaintiff's Motion for New 


Trial and request for oral argument thereon, and Defen~— 


dant's opposition thereto, and the entire -record herein, 
it is this 19th day of March, 1970, t 
ORDERED that Plaintifé’ s Motion for New Trial 


sand oral argument thereon are hereby denied. 


(signed) JOSEPH C. WADDY 
eS 


JUDGE 


Paul shiffman, Esq. 
Frederic Lee Ruck, Esq. 


App. 7 
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NOTICE OF APPEAL 
Notice is hereby eee this 2G? day of ‘1 ARCA | » 1979, that 


ThE Pramtif f, Doethy Unite WAxtxey 
t ] 


hereby appeals to the United States Court of Appeals for the District of Columbia from the 


judgment of this Court entered on the Zo day of oh Cieveed <9} , 1974 
, t ei 


Dei cata T, 


infavorof, 74 Disteet ef Columbia | 


against said P/ects£4, Dorothy White Hawluay 


Al fe 


FPRI—LK—$-13-63—15 M—2399 


EXCERPTS FROM TRANSCRIPT 
" DOROTHY HANBURY 


se * 


CROSS EXAMINATION 
BY MR. RUCK: 


Q Mes. Hanbury,would you Beserine your front yard 
and: the ent>anceway to and from your house to tredury, please? 

A Well, there is @ path that leads gown from the 
frsnt steps - it ls.about six steps down from the front porch 
and there is a little path out to the sidewalk and then 


: 
there is two houses on the left of me and the street curves. 


= App. 8 
Q Now then, on January 29,why on't you just 
trace your steps for’the Jury z what you dia and what direction 
you went? 
A Well, I was walking towards the left ofthe 
house - I was taking my little boy to kindergerten and so I 
wiked over that one spot -- I was afraid to go out on the 
_ street tecause of the icy condition and having the child with 
me. . 
Q What was the condition-of the siuewalk at this 
time in front of your nouee, and the Secu in terms of 
the weather? You mentioned an icy condition. 
B Well it was icy but I didn't have apy trouble 
coming down the steps or walking on the sidewalk until this spdt.. 
-* * & 
-156- MR. RUCK: At this ee I would like to drew your 
attention, ledies and gentlemen of the Jury, to information 


in a document which is filed es part of the evidence in this. 


“ease, namely the hospital reeord, and this is the history 


of the person on arriving at the hospital, history of injury, 


or illness, when,ynere, how and complaints - and there this 
indication is noted: “In front home patient apperently slipped 
on ice." This is an indication on an admission card that 

4s dated January 29th 1969 for Mrs. danbury. 


s*e & 


yer ae “7 . 
-iTt- NSTRUCTICNS TO THE FUR 
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stipulated in this case that on January 29 
| 

Mrs. Dorothy White Hanbury, fell on the - 


e S.E. It hes 


Sidewalk in front of her home at 1405 12th Place. 
. ” 7 i 
been further stipulsted that the publie BSCE in front of 
her house was under the jurisdiction of ‘the District of 


Columbia. Plaintift claims that her fall ang the resulting 


i 
oo 


injuries were proximately caused by the negligence of the 
i 


District of Columbi n its failure to keep the | sidewalk in 


front of her house in proper repair. 
The District of Columbia hes denied eny negligence 


on its part end claims thet plaintiff's fall wes solely caused 
by her orm negligence or by her contributory negligence. 


It therefore tecones necessary for me to instruet you 


as to the meaning and application of -thosé sees Negligenca 
° : : 
is the failure to exercise ordinery care; it is cee Going 


of some act which a person of reasonab le prudence would not 


a> or the fatlure to do that waich a person of reasonable 


prudence would do if he were actuated by those Souekeceablce 


which ordinarily influence everyday conduct. wie 
\) 


Negligence therefore 1s not an absolute tern, but 
This means that in deciding whether there 
was any negligence in this case, the conduct of @ party 
must te considered in the iight of all the surroundis Pacts 


and, cireunstences which have been shown to you by the evidence. 


| 
vi 

The reason for this rule is thet we know that a reasonably 
| 


App. 10 
prudent person will react ditferently to different circumnstancds 
thus circumstances enter into end in a sense ere part of 
he onenes tin guestion. An act thet is negligent under 
ne set of circumstances may not ke so under another. 
Reeoione. to arrive at a fair stenderd, you ask 
yourself the question “Whet conduct might reasonably have heen 


expected of a nerson of ordinary prudence under the same 


’ : , 
encrmscenccs Your answer to that question will give you 


“dhe eriterion ty which to determine whether or not the evidenc¢ 


before you proves negligence. 
$ : 

You will note that the standard of care required 
is-that exercised by a person of reasonable and ordinary 


prudence rather than that exercised bya ‘person of extreme’ 


geution or exceptional skill. While exeéptional skill is 
4 


to te aduired and encourezsed, the Law does not require it 


« 


as e general standard of conduct. 


. You will further note that in the exercise of ordinary 


. 


EJ : 
care a reasonably prudent person will vary his conduct in 


direct proportion to the danger which he knows, or should know} 

to ke involved in his undertaking. | The amount of caution 
~189-required ‘by the Law increases with the danger ‘that should 

be reasonably apprenended. In this connection then, a 

person has the right to assume that others will perforin their 

dutyunder the Law, and that such others are possessed of 


the normal faculties of sight, h:aring, and intelligence, 


and that those feculties are being used in the exercise of 


App. 11 


oitinary care. He has the further right to ices that 
agsumption. i 
3 i 
| 


' " However, this right does not exist when! it is 
| 
sonecoly epperent to one, or in the exercise of ordinary 
i 
| 
care would be $09 apparent to him, that SEES is not going th 
| 


perform this duty or is not possessed of those feculties. 


A person is not justified in EOE ng obvious danger although 
it” is created by another's mala caASeee or physteal condition. 

Now ladies and gentlemen of the Jury, I'have instructta 
you concerning negligence oe I have defined that term for 


you, and before you can find for the Plaintiff in this case 


you must find that the District of Columbia was Remaaet. 
However, a finding of negligence alone is not sufficiftnt 


anc there must also te a finding of what is known es Eroximett 


cause. Therefore I will define for you now the meaning of 


prdkimate cause, | 
: | 
Proximate cause of an injury is that cause which, in 


natural and continuous sequence, unbroken by any efficient 


, 


3 ‘intervening cause, produces the injury and without which 


190-the result would not nave occurred. It is ie erosions 


. cause, the one which necessarily sets in motion the facbors 


that acco.aplish the injury. It may operate CES or 
I 


by putting intervening agencies in motion. Now, as I have 


indicated to you, the plaintiff in this case claims that the 


| 
District of Columble was negligent and that its negligence 
| 
| 
| 


App. 12 

was the proximate cause of her fall sme resulting injuries. 

The District of Columbia denies negligence and denies 
ornate eceause, and alleges contritutsry negligence. 
Contributory negligence is negligence on the part of a person 
injured which, combining in some degree with the negligence 
of another, sehes in proximately causing the injury of which 
he or Bhelconmiene 

If youfind that the plaintiff was guilty of such 
negligence you should find for the defendant because one 
wno is guilty of contributory negligence may not recover from 
another for the injury sustained. 7 


It is for pu to determine from all of the evidence 


whether the defendant was guilty of any negligence proximately 


cuasing the accident add injury and also it is for you to 
determine whether the plaintiff was guilty of contributory 
negligence proximately causing the accident and the injury. 
**£* 
=iO3— On the other hand, if you find that the sidewalk 
wes reasonably safe for the purpose for which it was intended 
or that the District of Columbia did not know or should not 
have known of the condition in time to have corrected it, 
or if you find that the plaintiff was contritutorily negligeat, bg 
then your verdict should te for the defendant District of Columbla.. 
.You will recall the instruction I gave to you on 
burden of proof and contributory negligence. “You are instructed > 


a - 


that the burden is upon the plaintiff ‘to prove by @ preponderarxe 


App. 13 
| 


of the evidence that the defendant was neg igent and that 
such negligence was the proximate cause of her oe 

If the plaintiff has not fulfilled this burden, the 
Defendant is entitled to your verdict dnd you may not consider 
the issue of contributory negligence. ILe = however ,you should 
find that the pleintirr wae fulfilled this burden as against 
the defendant, she is entitled to recover from the defendant 


unless the defense of contributory negligence. has been establisted 


under the Court's instructions. 
To establish the defense of contributory negligence . 
* | 


the -urdon is upon the defendant to prove by a preponderance 


of the evidence that the plaintiff was negligent; and that 


* | 
such negligence contributed in some degree as a proximate cause 


of the injury to the plaintirr. If the defendant fulfils 
this burden on the issue of contributory negligence, the defendaht 


-194-herein is entitled to your verdict. 
> 


A If not fulfilled, your decision on the isse of con- 


tributory negligence must te in the plaintiff's favor. 


The Law does not permit you to guess or speculate 
| 


° 


as to any question involved in this case. If you find that 


the evidence 1s equally balanced on the issue of negligence 
. » | 


or proximate cause, or that it does not. preponderate in favor 


: : 
of the party making the charge, then he has failed to sustain 


his burden of vroof. 


= App. 14 

E107= WR. SHIFFMAN: I nave just two points, Your Honor: 
One which we discussed in Chambers -- I feel that in view of 
the closing statement and so forth that itis not clear 

-198-to the Jury es to the definition of efficient or ‘Aen 
causes. For the record my otherpoint is that I believe 
the evidence hes not shown as a matter of law that hhere 
ismy contributory negligence on the part of Mrs. Hanbury 


- there is not one bit of evidence that she was negligent. 


What are you asking me to do with respect 


MR. SHIPFMAN: Well I would like-an instruction 
that there Ge as a metter of fact no contributory negligence 
on the part of iis. Henbury, 

@HE COURT: That request 1s dented. 

MR. SHLFFMAN: And as far as efficient, concurring 
causes? ‘ 


THE COURT: Yes - denied. 


zs. * * 


Et (- 
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In The 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


DOROTHY WHITE HANBURY, APPELLANT | 
v. 


THE DISTRICT OF COLUMBIA, APPELLEE 


Appeal From The United States District Court 
For The District Of Columbia | 

| 

| 

| 

| 


BRIEF FOR APPELLANT 


STATEMENT OF SSeS) PRESENTED 


an instruction 


1. Did the trial court err in refusing to give 


on concurrent causes? | 


2. Did the trial court err in admitting hearsay evidence 


allegedly given by the Plaintiff which were derived from hospital 


records ? 


3. Did the trial court err in its instruction on contributory 
negligence by not explaining to the jury that traversing a dangerous 
condition is not per se a negligent act? 

4, Did the trial court err in the light of the Plaintiff's 


testimony by giving an instruction on contributory negligence ? 


STATEMENT OF THE CASE 
On April 23, 1969, a Complaint for personal injuries was 
filed in the United States District Court for the District of Columbia 
on behalf of the Plaintiff, Dorothy White Hanbury. The Complaint 
alleged that the Plaintiff, Dorothy White Hanbury, on or about 
January 29, 1969, was injured as the result of a defective sidewalk 
at or near 1405 -- 18th Place, S. E., which was negligently main- 
3 tained by the District of Columbia. 
It was alleged that the Plaintiff suffered personal injuries 
as a result of the accident on January 29, 1969, anda judgment 
: was demanded against the Defendant. Responsive pleadings were 


filed by the Defendant. 


é 
4 
@ 
+ 


On the 20th day of February, 1970, the questions of liability 
and any personal injuries arising out of the accident of January 29, 


; 1969, were tried toa jury before Judge Joseph C. Waddy. 


3 


-3- | 


The record indicates the entry of a jury verdict in favor of 


the Defendant on February 25, 1970. On March, 1970, Judge Waddy 
i 


denied the Motion of Plaintiff for a new trial. On the 26th day of 


June, 1970, Notice of Appeal was filed on behalf of the Plaintiff. 
| 
ARGUMENT | 
| 
THE TRIAL COURT ERRED IN REFUSING TO 


GIVE AN INSTRUCTION ON CONCURRENT 
CAUSES. 


As a matter of law, Judge Waddy erred, when he in effect 
by the instruction given to the jury refused to give a specific in- 
| 
struction on concurrent causes. In the instant case, Mrs. Dorothy 


| 
White Hanbury testified that her right foot started slipping over the 


raised defective sidewalk and that at the same time her left foot 


moved forward and got caught in the crack of the sidewalk. The 


evidence was uncontroverted that the District of Columbia had 
| 


adequate notice and that this defective condition--that is the raised 
sidewalk and the defective crack was in existence for many months. 
In addition citizens had fallen as a result of this condition and com- 
plaints had been made to the District. 


The Court in instructing the jury on proximate cause merely 


gave the jury a definition of the proximate cause of an) injury; it failed 
I 


to note that there might be several factors involved in causation. 
The jury was, not told that there are remote causes and efficient 
causes, the latter being the actual proximate cause of the accident. 
For example, Instruction 65 in the Standardized Jury Instructions 
Revised Edition, states as follows: 


"This does not mean that the law seeks 
and recognizes only one proximate cause 
of an injury, consisting only of one factor, 
one act, one element or circumstance or 
the conduct of only one person. To the 
contrary, several factors, for example 

| the actual omissions of two or more per- 

, Sons may work concurrently as the efficient 
causes of an injury and in such case each 
of the participating acts or omissions is re- 
garded in law as a proximate cause". 


Clearly, the initial act of Mrs. Hanbury's foot sliding forward 
was a remote cause of her accident. The witness stated that she was 


walking carefully and taking extra precautions and her foot got wedged 


into the crack (Tr.82). In addition, a previous witness, Mrs. Marjorie 


Wester stated unequivocally that she was standing at her window, 
observed the Appellant and her son walking down the street and that 
all of a sudden her foot went out and got caught in the crack (Tr.77) 
The position in which the Appellant was found at the time of 
her fall and type of fracture she suffered, indicate that her initial 


stride forward was the remote cause of the accident and that what 


=5— 


followed was in law the efficient cause that accomplished the injury. 
There was no allegation by Appellant in the trial court that 


the District of Columbia was negligent in leaving ice around the sur- 


face. The Appellant stated she walked extremely carefully but as 


her foot started to slide it was the sudden twist of her ankle as a 
result of falling into a crack that caused the injury and the fall. 


Therefore, the jury from the instruction rendered by the 


Court could clearly have thought that there was no distinction between 


a remote and efficient cause--which in reality is the crus of this case. 
Surely "proximate cause" need not be the sole cause of an 
accident; in essence it is the last negligent act contributing thereto 
without which such injury would not have resulted. Chesapeake & 
O.RY. Co. v. Hartwell, W. Va., 95S. E. 2d 462. 
As stated in Etheridge v. Norfolk Southern R. Co., 129S.E. 


680, proximate cause is a cause without which something would not 


have happened. 


Appellant submits, that the instruction given by the Court 


was clearly inadequate to cover the factual situation in the instant 
case. A discussion by the Court of an efficient cause is invalid 


athe difference 


unless the jury is told, -- in a situation of this sort 
between an efficient and remote cause. : | 
The entire crux of Appellant's argument is that the efficient 


cause of her accident was the defective, raised sidewalk, which caused 


=6e 


her foot to twist violently and cause her severe injury. It was not 
the remote cause of the slide forward on the ice. 

In summary, Appellant contends that failure to give such an 
instruction on concurrent causes or remote and efficient causes 


was clearly prejudicial and went to the heart of her case. 


ARGUMENT 
B. THE COURT ERRED IN ADMITTING HEARSAY 
EVIDENCE FROM HOSPITAL RECORDS PREPARED 
BY AN UNIDENTIFIED PERSON WHO COULD NOT 
BE CROSS-EXAMINED. 
The rule is clear in the District of Columbia that the 
Federal Shopbook Rule, 28 U.S. C. 1732 does not operate as a 
complete negation of the hearsay rule. Our courts have stressed 
that only certain types of information may be admitted as business 
records without affording the opposing party the right of cross- 
examination of the person making the entry in the normal course of 
business. Under the Federal Shopbook Rule the test of admissibility 
is the character of the records. Admission is limited to those which 
are trustworthy because they are the products of routine procedure 


and whose accuracy is substantially guaranteed by the mere fact that 


the record is an automatic reflection of observations, New York Life 


Ins. Co. v Taylor, 147 F. 2d 297, 79 App. D. C. 66. 


In the instant case, defense counsel over the strenuous objection 


of counsel for Plaintiff placed in evidence an alleged statement made 


mf 


| 
by the Plaintiff to an unidentified person who took Plaintiff's case 


history. The unknown person who took the history stated "patient 
| 
apparently slipped on ice." | 
| 
| 


Counsel for the Appellant argued that it was not possible to 
| 


cross-examine the person who allegedly wrote the record (Tr.155, 156). 


The wording of the purported statement shows the highly 


speculative and prejudicial affect upon the jury. 


Mrs. Hanbury herself stated that due to the fact she was so 


upset, she told the hospital authorities she slipped on the ice. It 


is precisely these sort of situations that the Federal Shopbook Rule 
is designed to prevent. Once a party makes a statement to a person 


who cannot be cross-examined, the damage has been done if it has 


been read to the jury. A person in a highly nervous and excitable 


condition cannot then resurrect his testimony by explaining that he 
| 
should not or did not mean to say a particular thing. | 


In the New York Life Ins. case, supra, which was decided in the 


U.S. Court of Appeals for the District of Columbia, an insured was 


killed while a patient at a hospital by falling down the staircase under 


circumstances indicating possible suicide. An action was brought 
under the double indemnity provision of the decedent's policy. 
The insurance company sought to move into evidence original re- 


cords of the hospital which contained reports of the decedent's con- 


versation with nurses and included a psychiatric diagnosis involving 


-8- 


conjecture and opinion. There was a conflict between proof of death 


submitted by Plaintiff and the hospital reports. The court held that 


the physician's statement which was inconsistent with the statement 


of the beneficiary should be excluded. The Court stated unequivocally 
that there is a great difference between the observations of physicians 
concerning patients' conditions or treatment and facts which can 
influence judgment as to liability based on conjecture or possible 
error. 

Thus, Appellant states that her statement concerning liability 
is based on conjecture or possible error, and that indeed there is 
a great difference between the observation of physician treating her 
at the hospital and speculation concerning how or when an accident 
occurred. 

In the New York Life Ins.case, supra, the court noted that 
the Federal Shopbook Rule was intended to make it unnecessary to 
call as witnesses the parties who made entries in records kept in 
the regular course of business, rather than to make a fundamental 
change in the established principles of the Shopbook exception to 
the hearsay rule. Indeed the Court specifically stated that where the 
accuracy of entries in records depends on opinion, conjecture or 
judgment in selecting the particular entries from a large mass of 


data which another observer might find equally relevant, the entries 


5 : 
| 


are not within the Shopbook exception to the hearsay rule regardless 


of motive. 


At issue in the instant case was the question of whether the 


| 

fall sustained by the Plaintiff was the result of a defective sidewalk 
| 

or the result of a slippery surface arising from Westies conditions. 


| 
If the former was a contributing factor or an efficient or concurring 
| 


cause then the Defendant would be liable for its negligence, if the 


Plaintiff could demonstrate that she herself had exercised due care. 
Therefore, to permit the jury to speculate on an alleged 
| 


admission against interest without the right of cross-examination, 

qualification or clarification of the party making the entry is to 

create the grossest sort of speculation in the minds of the jurors. 
Our Supreme Court in Palmer v. Hoffman 318 U.S. 109 


specifically denied the right to place into evidence a report to the 


railroad of an accident, which report was made pursuant to the rules 
of the railroad. The Court stressed that only reliable and trustworthy 
| 
records, are sufficient to be excluded from the bar of the hearsay rule. 


| 
There are many cases in other jurisdictions, by analogy, which do 
| 


not permit even the excited utterances of a party to an insurance 
| 
investigator after an injury, on the grounds that such a statement is 
| 


i 
apt to be irrational, or at times incoherent or inaccurate, and that 


| 
such statement could be inherently prejudicial to the declarant. 
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Appellant takes the view it is well settled in the District of 
Golumbia that statements such as the "patient apparently slipped 
on the ice" areinot admissible as statements compiled in the normal 
course of business. This is precisely the type of speculation and 
conjecture barred by our courts. 
: In the case of Brown v. St. Paul City R. Co., 62 N.W. 2d 688, 
4¢ ALR 2d 535 the court specifically held that the statements in a 
hospital record as to the cause of the injury and circumstances attend- 
ing the accident (emphasis supplied), offered by Plaintiff in evidence 
ere not admissible on the theory that they were not made so soon 
atter the accident as to constitute part of the res gestae. In the Brown 
ine, supra, it did not appear from the hospital records or other 


a 


evidence when and whence the doctor making his record actually 

I 

derived his information. Appellant submits, that her case is exactly 
én point. Her statement as the the cause of the injury and circum- 


stance attending the accident surely are not part of the res gestae; 


nor does it appear where the doctor or attendant actually derived his 
' 


Pa) 


iat ormation. 
® 


} Conversely it would be a miscarriage of justice to permit the 


Befendant to place such statements in evidence, as the Court would 

Re saying in essence that the reliability of such a statement is 

; ceptable if offered by the Defendant but unreliable if offered by the 
ppellant. (See cases collected in 44 ALR 2d 535 sustaining Appellant's 


Hosition) 


° 
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° In summary, statements dealing with cause and circumstances 
of arn accident are not "any act, transaction occurrence or event made 
in the regular course of business", 28 USC 1732 and hende not an 
exception to the hearsay rule, 

Since the issue before the jury was, inter alia, which cause was the 
efficient cause of Mrs. Hanbury's injury; and secondly wether Mrs. 
Hanbury actually fell on the crack in the sidewalk, semaeion of such 


records without the right of qualification and cross examination is 


clearly erroneous and patently prejudicial to the Appellant. 
' | 


ARGUMENT | 
| 
C. THE COURT ERRED IN ITS INSTRUCTION O 
CON TRIBUTORY NEGLIGENCE BY NOT EXPLAIN- 
ING TO THE JURY THAT TRAVERSING A DANGER- 
OUS CONDITION IS NOT PERSE A NEGLIGENT ACT. 


In the instant case, Appellant contends that the Court's 
Sree ction on contributory negligence was inadequate and incom- 
plete and permitted the jury to make a determination of the Appellant's 
alleged negligence without a full exposition of the law surrounding the 
case. : 
The jury could well have speculated that merely traversing a 
defective or dangerous sidewalk, or an icy sidewalk was an act of 


| 
negligence in itself without further taking into account the fact that 

| 
the Appellant was permitted to take such an act if she exercised due 


care under all of the circumstances of the case. Counsel submitted 


hi 
ry 
3 
3 
{ 
& 
j 
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instructions in which he laid out the requisite finding to be made by 


_ the jury in making its determination, which were rejected by the 


Court. Counsel based these instructions on Mosheuvel v. District of 
Columbia, 191 U.S. 247, where the Court held that a woman traversing 
a dangerous'water box was not necessarily contributorily negligent 
as a matter of law. In that case it gave a detailed instruction of why 
it considered such act still a factual question for the jury. In the 
instant case, Appellant believes that the Court should have instructed 
the jury that traversing a dangerous condition is not necessarily an 
act of negligence and that they must weigh all of the Appellants testi- 
mony and all of the physical facts surrounding the condition of the 
premises, as well as what options were open to the Appellant, before 
making their determination. 

The normal instruction on contributory negligence given by 
the Court states in essence that contributory negligence is a 
question to be considered from all of the facts in a given situation; 
however, in a situation where it was uncontroverted that a defective 
and dangerous condition was present on the day in que stion, it was 
incumbent upon the Court to tell the jury that such a condition does 
not in and of itself make the Appellant liable if she attempts to 
traverse it. 

If the jury felt that traversing a dangerous condition in itself 


was negligence, then such an instruction was prejudicial and rendered 


the jury verdict invalid. 


ARGUMENT 


| 

| 
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D. THE COURT ERRED IN RULING THAT APPELLEE 
WAS ENTITLED TO AN INSTRUCTION ON CONTRI- 
BUTORY NEGLIGENCE. | 
| 
In the instant case, the Appellant stated on cross-examination 


that on the day in question she was taking her little boy to kindergarten 
ayd so walked over the defective raised sidewalk, inasmuch as she 


S 
was afraid to go out on the street because of the icy condition and 


having the child with her (Tr. 102). Therefore, the usual situation 
which confronts a jury, that is where a Plaintif --Appellant has a 

| 
choice of way in traversing a dangerous condition is not present. 


Given two dangerous conditions, andadded to that situation the 


aiditional fact that a small child was present, it would have been 


negligence per se on a slippery day for a mother to take her child 


into a public street and thus face the on-rushing traffic. 
| 


, From the Appellant's testimony, she did everynms that a 


TEESE prudent person would have done under the circumstances. 


Given this situation where the Appellant did not have a dhoice of 


day, it is hard to say under the test of reasonableness present in 
| 


our Courts why the Appellee was entitled to an instruction on con- 
tributory negligence. 
| 


| 
As stated in the case of Wilson v. Brame , 228 A. 2d 326 and 
| 
Brown v. Clancy, 43A. 2d 296, where the evidence is SO clear that 


a : : k | 
fair-minded men can draw one conclusion, a judgment must be rendered 
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[. favor of the Plaintiff or Defendant as the case may be. 


In the instant case, it is hard to see how reasonable men 


tcould urge that the Appellant should have taken her child into the 
street and thus face the on-rushing traffic plus the hazard of a 


jslippery condition. 


2 
The evidence throughout the transcript shows that an inher- 


ently defective condition existed on the streets of the District of 


j 


gC olumbia for over a one-year period; the end result of finding 
the Appellant contributorily negligent is to urge that every ped- 
lestrian, every user of the public thoroughfares has an almost 


+ impossible burden as an insurer of his own safety. 


i 
i The verbatim transcription of the Appellant's testimony 


tis poignant and convincing evidence of the justness of her position, 
as stated on Page 102 of the Transcript: 


Q. Now then, on January 29, why don't you just trace your 
steps for the jury--what you did and what direction you 
went? 


A. Well, I was walking towards the left of the house--I 
was taking my little boy to kindergarten and so I 
walked over that one spot--I was afraid to go out on 
the street because of the icy condition and having the 


child with me. (emphasis supplied) — 


Q. What was the conditim of the sidewalk at the 
time in front of your house, and the pathway in terms of 
the weather? You mentioned an icy condition. 


A. Well, it was icy, but I didn't have any trouble coming 
down the steps or walking on the sidewalk until this 
SPOt . es nSdnicaniciocoiosdi i lor ncor ace O ic ea ROSATI I IK 


Q. What actually happened as you approached the rise -- 
Would you tell us in some detail how you happened to 
slip and fall? 


-15- | 


Well, I was taking small steps because I was laware 


that it was slippery, and as my right foot went over 
the rise, my other foot went right into the crack and 
that is when I went down. | 


Appellant submits that her testimony clearly shows that it 


was improper for the Court to give an instruction on contributory 
I 


negligence as she acted in a manner which reasonable men could 


not help but agree was careful and prudent. 


CONCLUSION 


| 
WHEREFORE, itis respectfully submitted that the judg- 


ment of the District Court should be reversed and Appellant granted 
a dew trial. 


SHIFFMAN and MININBERG 


By. 
Paul Shiffman 
1700 Pennsylvania Avenue 
Washington, D. C. 20006 
Phone 296-4737 
Attorneys for Appellant 
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asterisks. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 24,328 


DOROTHY WHITE HANBURY, 
Appellant, 
Vv. 
THE DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The United States District | 
For The District Of Columbia — 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF ISSUES PRESENTED 


1. Did the trial court err in permitting counsel for appellee to 


call to the attention of the jury an entry in appellant's hospital records 
regarding the cause of her accident where such records haé&been stipu- 


lated into evidence and such entry was based on information admittedly 
| 

supplied by appellant? © 

| 

| 

| 


This case has not been before the Court on any prior occasion. 


2. Did the trial court err in instructing the jury on (1) proxi- 
mite cause and (2) the duty of appellant in traversing the sidewalk 
ons which she fell? 

3. Did the trial court err in submitting to the jury the issue of 


appellant's contributory negligence? 


REFERENCES TO RULINGS 
The trial court's ruling relating to appellant's hospital records 
isfound at pages 155-156 of the transcript. 
{ The trial court's instructions to the jury are found at pages 177- 
197 of the transcript and, in part, at pages 8-14 of the Appendix;. the 


at court's rulings on appellant's proffered instructions are found on 


pokes 167-168 of ‘the transcript; and its rulings on appellant's objections 


to3the instructions are found at pages 197-198 of the transcript and, in 


4 


part, at page 14 of the Appendix. 


COUNTER-STATEMENT OF THE CASE 
Appellant Dorothy White Hanbury sued the District of Columbia 
for damages for personal injuries resulting from a fall on a sidewalk 


maintained by the District of Columbia. The jury returned a verdict 


2 402i 2 7 ee moet 


in favor of the District of Columbia. Appellant's motion for a new trial 
was denied (A. 5-6), and this appeal followed? a. 7). 

In her complaint, appellant alleged that the District of Columbia 
was negligent in not maintaining the public sidewalk in front of 1405 
Eighteenth Place, Southeast, in a reasonably safe condition, that such 
negligence was the proximate cause of her fall and injuries, and that 
the District of Columbia hadactual notice of the alleged unsafe condition 
(A. 2). In its answer, the District of Columbia denied all allegations 
of negligence, denied notice of the alleged unsafe condition, and asserted, 
inter alia, the affirmative defense of contributory negtigence (A. 3-4). 

The Fall i 

In regard to the circumstances relating to the fall, there was 


evidence, in substance, as follows: 


On the morning: of January 29, 1969, appellant was preparing to 


take one of her children to kindergarten. Just before she left her house, 
her older son had warked her ‘about the weather being icy and to be 


very careful" (Tr. 81). Wearing “loafers” (Tr. 103), she then left 


1 
At page 3 of her brief, appellant incorrectly states that the 
notice of appeal was filed on June 26, 1970. It was filed on March 26, 
1970 (A. 7). 
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herfhome and, as she walked along the sidewalk, she took "small steps 
eceuse of the slippery condition" (Tr. 82, 103). As she approached 
a pertion of the sidewalk, the sections of which had been raised by the 
roots of a nearby tree to form a crest along the line where the sections 
adjoined (see photographs admitted into evidence; Plaintiff's Exhibits 
Nog. 1, 2 and 3, and Defendant's Exhibit No. 4), she stepped with her 
right foot over the crest and, when she brought her right foot down, it 
slipped forward and downward on the ice, causing her left foot to slip 
af catch in the crack at the eee of the raised sidewalk sections. 
Apbettant then fell to the sidewalk, injuring her left leg, ankle, and 
for. (Tr. 18, 81-82, 103-104, 112.) 
The Hospital Record 
At the pretrial conference, the parties stipulated that appellant's 


- 
4 


4 
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hospital records could be admitted in evidence without formal proof 
(Pretrial Order: Record - item No. 11, p. 4). Attrial, Dr. Jéseph 
R. Young, Chief of Staff at Rogers Memorial Hospital, testified that the 
hogpital records, marked as District of Columbia's Exhibit No. 1 

(Ag 15), was "a duplication of the original hospital records * * * made 
as @ normal course by the hospital" (Tr. 44-45). Dr. Young also 
testified that on the day of the accident, appellant told him that she had 


Be ally aes 


“slipped on the ice" (Tr. 43). And appellant testified that she told the 


hospital official who sought the admission record information that she 
had "slipped on the ice" (Tr. 111). | 

When the hospital records were later offered in evidence, they 
were admitted without objection (Tr. 154). When the court thereafter 
ruled that counsel for the District of Columbia could call to the jury's 
attention that portion of the hospital record which rene “pt apptly 
slipped on ice" as meaning "patient apparently slipped on ice, " appel- 
lant objected on the ground that there was no "opportunity to cross- 
examine the young lady who made that notation" (Tr. 155-156, 160- 


161). The court overruled the objection (Tr. 162). 


The Jury Instructions | 


| 
Before the instructions were given, counsel for appellant re- 


quested the court to instruct the jury that traversing a known dangerous 
sidewalk "does. not mean in itself that * * * [appellant] did not take 
reasonable care."’ The court indicated that it would instruct the jury 
that the issue of appellant's contributory negligence must be determined 
in light of “all the facts and circumstances of the case, " but would not 
instruct the jury in the exact language suggested by appellant's counsel. 
To which appellant's counsel replied: "Very well Your Honor - thank 
you.” (Tr. 167-168.) : 


At the conclusion of the instructions, the court inquired as to 
wheter there were any objections. Stating his belief that the court's 
instractions did not;make clear to the jury "the definition of efficient 
or cdncurring causes," counsel for appellant requested the court to 
further instruct the jury on "efficient or concurring causes." Counsel 
also f equested that the court instruct the jury that, as a matter of law, 
there was no contributory negligence on the part of appellant. Both 
neaubete were denied. (A. 14, Tr. 197-198.) 


ARGUMENT 
I 


The trial court did not err in permitting ap- 
pellee's counsel to call to the attention of 
the jury an entry in appellant's hospital 


admission record. 


q 
i) 
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: 
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Appellant contends that it was error for the court to permit ap- 
pellee's counsel to call to the attention of the jury the entry “pt apptly 
slipped on ice" in appellant's hospital admission record because ap- 
pellant had no opportunity to cross-examine the official who made the 
entry. 

. Yet it was stipulated between the parties that appellant's hospital 


records could be received in evidence without formal proof (Pretrial 


Order: Record - item No. 11, p. 4). Moreover, Dr. Young testified 
i 


that the admission record was a copy of a record made by the hospital 
| 
in the usual course of business (Tr. 44-45). Thus the record was 


presumptively admissible under the Federal Shopbook Rule, 28 U. S. C. 


§ 1732. Most significantly, appellant herself admitted to supplying the 
| 


information upon which the entry was based (Tr. 111). Thus, there 
can be no doubt concerning the trustworthiness of the entry. 

Appellant attempts to rely on New York Life Ins. Co. v. Taylor, 
79 U. S. App. D. C. 66, 147 F. 2d 297 (1945). In that case, the 
hospital records in question contained information relating to a diagnosis 
of a psychoneurotic state. Such a diagnosis, the Court stated, “involves 
conjecture and opinion” and therefore does not come within the Federal 
Shopbook Rule. (79 U. S. App. D. C. at 73, 147 F. 2d at 304.) The 
entry in the instant case, i.e., “pt apptly slipped on ice," manifestly 
did not involve “conjecture and opinion” since it was based upon infor- 
mation admittedly supplied by appellant herself. ct. Ulm v. Moore- 
McCormack Lines, Inc., 117 F. 2d 222 (2nd Cir., 1941), cert. denied, 
313 U. S. 567 (1941). | 


vu 


The trial court did not err in instructin 
the jury on (1) proximate cause and . 
(2) _ the duty of appellant in traversing 
the sidewalk upon which she fell. 


A. 


Regarding proximate cause, the court instructed the jury as 


follows: 


‘Now ladies and gentlemen of the Jury, 
I have instructed you concerning negligence 
and I have defined that term for you, and 
before you can find for the plaintiff in this 
case you must find that the District of Co- 
lumbia was negligent. 


"However, a finding of negligence alone 
is not sufficient and there must also be a 
finding of what is known as proximate cause. 
Therefore I will define for you now the 
meaning of proximate cause. 


'tProximate cause of an injury is that 
cause which, in natural and continuous 
sequence, unbroken by any efficient in- 
tervening cause, produces the injury and 
without which the result would not have 
occurred. It is the efficient cause, the 
one which necessarily sets in motion the 
factors that accomplish the injury. It | 
may operate directly or by putting inter- 
vening agencies in motion. Now, as I 
have indicated to you, the plaintiff in this 
case claims that the District of Columbia 
was negligent and that its negligence was 
the proximate cause of her fall and re- 
sulting injuries." (A. 11-12.) 


At the conclusion of the court's instructions, counsel for appel- 


lant stated his belief that the instructions did not make it ‘* * * clear 


to the Jury as to the meaning of efficient or concurring causes” and 


requested an additional instruction on “efficient, concurring causes" 
which the court declined to give (A. 14, Tr. 197-198). 
Rule 51, Federal Rules of Civil Procedure, ee in part that: 


I 
‘te * * No party may assign as error the 
giving or the failure to give an instruction 
unless he objects thereto before the jury re- 
tires to consider its verdict, stating distinctly 


the matter to which he objects and the grounds 
Of his objection. * * ** (Emphasis added.) 
Regarding Rule 51, the Court in Cone v. Beneficial Standard Life In- 


| 
surance Company, 388 F. 2d 456, 461 (8th Cir., 1968), stated: 
i 


‘Rule 51 is often overlooked by counsel when 
related to the refusal of the trial court to given 
[sic] a specific instruction requested. When 
counsel fails to offer specific objection, ‘the trial 
court may very well feel that this is because he 
is in essence covering the subject matter of the 
request in a different form. He may be in error 
in his understanding. Rule 51 places the additional 
responsibility upon counsel to specifically point 
out where the court's charge errs." (Emphasis 


added. 
The cursory remarks of appellant's counsel at the conclusion of 


the court's instructions can hardly be considered compliance with 


Rule 51 since plainly he neither stated distinctly the matter to which he 


° 


objected nor the grounds for his objection. Cf. Haynes v. Coolidge, 
118 U.S. App. D. C. 348, 336 F. 2d 736 (1964); and United States v. 
Howard,  _—*U. S. App- D.C. i, sd 2d ss (NO. 23, 553, 
decided July 31, 1970). 

Nor is appellant's position clarified by her brief. At one point, 
she consninins that the court "* * * refused to give a specific instruc- 


tion on‘current causes" (brief, p. 3) and suggests that the court should 


have instructed the jury in accordance with Standard Jury Instruction 


No. 6st although nothing in the record indicates the court was ever re- 


quested to do so. Cf. Community Nat. Life Ins. Co. v. Parker 
SquaresSav. & L. Ass'n., 406 F. 2d 603, 606 (10th Cir., 1969). 


vt other points in her brief, appellant complains that the court: 


"* * * failed to note that there might be 
several factors involved in causation. The 
jury was not told that there are remote causes 
and efficient causes, the latter being the actual 
proximate cause of the accident * * *."" (Brief, 


pp. 3-4.) 


* * * [T]he jury from the instruction ren- 
dered by the Court could clearly have thought 
that there was no distinction between a remote 
and efficient cause - which in reality is the crux 
of this case." (Brief, p. 5.) 


Finally, appellant complains that the trial cot ‘s. 
"te + * failure to give such an eee 
on concurrent causes or remote and efficient 
causes was clearly prejudicial and went ‘0 the 
heart of her case." (Brief, p. 6; emphasis 
added. ) : 
In short, appellant was as indistinct at trial as she is on appéal. 
Because at trial appellant did not “distinctly” state her objection ‘to 
the instructions and made no attempt to make clear the grounds for her 


objection, she is now precluded from assigning error in this respect. 


United States v. Howard, supra, slip op., p. 7-8; Washingt on Ry. & 
Elec. Co. v. Washington Terminal Co. ,44 App. D. Cc. 470, 483 (1916); 
Flint v. Youngstown Sheet & Tube Co., 143 F. 2d 22s, 925 (2nd Cir., 
1944); Chiodo v. General Waterworks Corporation, | 380 F. 2d 860, 

864 (10th Cir., 1967), cert. denied, 389 U. S. 1004 (1967); Cone v. 
Beneficial Standard Life Insurance Company, supra, 388 F. 2d at 461 
(8th Cir., 1968); Community Nat. Life Ins. Co. v. Parker Square Sav. 
& L. Ass’n., supra, 406 F. 2d at 606 (10th Cir., 1969). 


B. 
In regard to the duty of appellant in traversing the sidewalk, the 


court charged the jury as follows: 


"* * * Negligence is the failure to exercise 
ordinary care; it is the doing of some act 
which\a person of reasonable prudence would 
not do or the failure to do that which a person 
of reasonable prudence would do if he were 
actuated by those considerations which ordi- 
narily influence everyday conduct. 


“Negligence therefore is not an absolute 


term, but a relative term. This means that 
in deciding whether there was any negligence 


in this case, the conduct of a party must be 
considered in the light of all the surrounding 


facts and circumstances which have been shown 
to you|by the evidence. The reason for this 
rule is that we know that a reasonably prudent 
person will react differently to different cir- 


cumstances - thus circumstances enter into 


and in a sense are part of the conduct in ques- 
tion. An act that is negligent under one set 
of circumstances may not = so under another. 

"Therefore, to arrive at a fair standard, 
you ask yourself the question ‘What conduct 
might reasonably have been expected of a 
person of ordinary prudence under the same 
circumstances?" Your answer to that ques- 
tion will give you the criterion by which to 
determine whether or not the evidence before 
you proves negligence. 


"You will note that the standard of care 
required is that exercised by a person of 
reasonable and ordinary prudence rather 
than that exercised by a person of extreme 
caution or exceptional skill. While excep- 
tional skill is to be admired and encouraged, 
the Law does not require it as a general 
standard of conduct. 


*tyou will further note that in the exercise 
of ordinary care a reasonably prudent person 
will vary his conduct in direct proportion to 
the danger which he knows, or should know, ‘to 
be involved in his undertaking. The amount 
of caution required by the Law increases with 
the danger that should be reasonably appre- 
hended. * * *" (A. 9-10; emphasis added.) 


Appellant does not challenge the correctness of this instruction, 

but contends that the court, in addition, should have instructed the jury 
* that traversing a known dangerous sidewalk is not, of itself, negligence. 

At the outset, it should be noted that, at the conclusion of the 
instructions, appellant did not object to the court's failure to give this 
instruction, and thus, pursuant to Rule 51, she may not now claim error 
in this respect. Chiodo v. General Waterworks Corporation, supra, 
380 F. 2d at 864. | 

In any event, it is clear that the trial court's instructions as 
given were fully adequate to permit the jury to fairly resolve the issues. 
Plainly, in the circumstances of this case, the court's instructions as 
a whole, including its explanation to the jury that negligence is a relative 
concept, and its repeated stress on the importance of considering “all 
the surrounding facts and ences ** was all that was necessary. 
It is axiomatic that it "is not error to refuse requested instructions 


| 
even though they may be correct statements of the law, if the subject matter 


has been properly covered by the charge given." Thomas v. United 
States, 74 App. D. C. 167, 172-173, 121 F. 2d 905, 910-911 (1941). 
Arti see: Baltimore & O. R. R. v. Corbin, 73 App. D. C. 124, 118 
F. 2d9 (1940); and McCartney v. Holmquist, 70 App. D. C. 334, 106 
F.}2d 855 (1939). 


* 


Moreover, the instruction, as requested, was improper. In 


requesting the instruction, appellant relied on Mosheuvel v. District of 


Columbia, 191 U. S. 247 (1903), where the Supreme Court stated: 
'"%* * * The use of a sidewalk with knowl- 
edge of its dangerous condition may be evi- 
dence of negligence, but it is not negligence 
as a matter of law. * * *"' (191 U. S. at 
262; emphasis added. ) 

In her requested instruction, appellant noticeably did not include 
the phrase "may be evidence of negligence" (Tr. 167-168). Thus, 
the instruction as presented was incomplete and unbalanced in appellant's 
favor. For this reason alone, thecourt could properly reject it. 

And, of course, the court was not required to rewrite the proffered in- 
struction so that it would be a fair and balanced statement of the law. 
Glee Furniture Co. v. Gately, 51 App. D. C. 367, 297 Fed. 1005 
(1922); Stewart v. Capital Transit Co., 70 App. D. C. 346, 108 F. 2d 


1 (1939), cert. denied, 309 U. S. 657 (1940). 
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The court did not err in submitting to the 
jury the issue of appellant's contribu- 
tory negligence. | 

Finally, appellant contends that the trial court erred in submitting 
to the jury the issue of whether she was contributorily negligent. 

It is a fundamental proposition of law that the question of whether 
a plaintiff is contributorily negligent is generally a question of fact for 
the jury. Only in a situation where no juror could reasonably conclude 
from the evidence that the plaintiff was contributorily negligent can this 
issue of fact be withheld from jury consideration. Todd v. Jackson, 

109 U. S. App. D. C. 7, 283 F. 24371 (1960). 

In the instant case, it is undisputed that, prior to leaving her 
home on the morning of the accident, appellant had been warned of the 
slippery, icy conditions (Tr. 81), and also knew of the alleged defec- 
tive sidewalk condition (Tr. 82). As the Supreme Court stated in 
Mosheuvel v. District of Columbia, supra: ! 


"tk -& » The use of a sidewalk with knowledge 
of its dangerous condition may be evidence of © 
negligence * * *." (191 U. S. at 262; citation 
omitted. ) 


And this Court stated in Altemus v. Talmadge, 61 App. D. C. 
148, 150, 54 F. 24874, 876 (1932): | 


"As a general rule, a person using a 
sidewalk known to be defective will be held 
guilty of contributory negligence if he fails 
to exercise ordinary care for his own safety. 
Swart v. District of Columbia, 17 App. D. C. 
407. * ** Ordinarily a person may use the 
street as long as it is consistent with reason- 
able care to do so, and, in such circumstances 


it is a question for the jury whether he was 2 
negligent in so doing. * **" (Emphasis added. ) 


Clearly, there was ample evidence from which the jury could 
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reasonably have found that appellant did not exercise the requisite 

degriee of care in the way she used the sidewalk, i.e., by stepping over 
j 

the drest with her right foot in such a way that when the right foot con- 


{ 
iactdd the icy pavement of the downward slope it slipped forward. See 


3 


Dougherty v. Chas. H. Thompkins Co., 99 U. S. App. D. C. 348, 350, 


240 F. 2d 34, 36 (1967). Cf. Joyner v. George Washington University, 
100 . S. App. D. C. 64, 242 F. 2437 (1957); and District of Columbia 
| 


v. Brewer, 7App. D. C. 113, 115 (1895). Moreover, the jury could 
alsoyreasonably have found that appellant, having been forewarned of 
the icy conditions (Tr. 81), should, in the exercise of reasonable care, 
havd worn overshoes when she left her house and not just ordinary 
"loafers" (Tr. 103). See District of Columbia v. McNeill, 120 U. S. 


3 
App: D. C. 101, 102, 344 F. 2d 195, 196 (1965). 


1 2 and see also Mosheuvel v. District of Columbia, supra, 191 
U. §. at 259. erie SS 
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| 
Appellant further urges that she had no alternative but to traverse 


the alleged defective sidewalk area. Although appellant testified that 
she was “afraid to go out on the street"' to bypass this area "because 


of the icy condition and having the child" (Tr. 102), she also testified 


that she didn't remember seeing any patches of ice/on the street (Tr. 
103). And while, in her brief, appellant speaks of the hazard of 
“on-rushing traffic" (brief, 13, 14), there is no evidence in the record 
of any vehicular traffic on the street at the time appellant approached 
the alleged defective sidewalk area. On this state of the evidence, what 


the Supreme Court stated in Mosheuvel v. District of Columbia, supra, 


controls: | 


s "tx * * Whether it is obligatory upon the 
plaintiff to pass over the walk known by her 
to.be unsafe, or to pass around it upon the 
street, or to take the walk on the opposite 
side of the street, was a question which’ was 
not the province of the court to determine as 
a matter of law. It is a question of fact for 
the jury whether, in passing over a walk 
known to be rous, instead of taking some 
other route, the plaintiff is or is not in the 
exercise of ordinary care. ** *" (i91 U- S. 


at 262; citation omitted, emphasis added.) 
And see: Safeway Stores, Inc. v. Stevens, D. C. App., 197 A. 24 849 
(1964); Swift & Co. v. Schuster, 192 F. 24615, 618 (10th Cir., 1951); 


| 
Dougherty v. Chas. H. Thompkins Co., Supra, 99 U. S. App. D. C. at 
350, 240 F. 2d at 36 (1957). 


CONCLUSION 


. 
® 
’ 


Upon the foregoing, it is respectfully submitted that the judgment ° 
below is in all respects correct and in accordance with law and should, 


accordingly, be affirmed. 
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